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U.S. Departm  of Justice
Civil Rights Division

Disubility Rights Section - NYA
930 Pennsylvama Ave, NW
Washington, DC 20530

Contact if additional information is required:

Robin C. Deykes
Civil Rights Program Specialist
Disability Rights Section
Civil Rights Division
U.8. Department of Justice
(202) 307-1085
Robin. Devkeswertusdaop.pov
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U.S. Departm  of Justice
Civil Rights Division

Disubility Rights Section - NYA
930 Pennsylvama Ave, NW
Washington, DC 20530

Contact if additional information is required:

Robin C. Deykes
Civil Rights Program Specialist
Disability Rights Section
Civil Rights Division
U.8. Department of Justice
(202) 307-1085
Robin. Devkeswertusdaop.pov
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

March 17, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 5324 EPA File No. 14U-15-R3

Williamson, West Virginia-

Re: Closure of Administrative Complaint

On June 24, 2015, U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO), received your correspondence regarding concerns about damage
to your home and property from nearby abandoned mines. In your correspondence, you
indicated that you had contacted the West Virginia Department of Environmental Protection,
Office of Abandoned Mine Lands and Reclamation; Kinzer Drilling, LLC; and Energy
Corporation of America regarding your property and their involvement in this matter. ECRCO
has determined that it cannot accept your administrative compliant for investigation because it
does not meet the jurisdictional requirements set forth in EPA’s nondiscrimination regulation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints for acceptance, rejection, or referral. 40 C.F.R. § 7.120(d)(1). To be
accepted for investigation, a complaint must meet the jurisdictional requirements described in
EPA’s nondiscrimination regulation. First, it must be in writing. 40 C.F.R. § 7.120(b)(1).
Second, it must describe an alleged discriminatory act that, if true, may violate EPA’s
nondiscrimination regulation (i.e., an alleged discriminatory act based on race, color, national
origin, sex, age, or disability). Id. Third, it must be filed within 180 calendar days of the
alleged discriminatory act. 40 C.F.R. § 7.120(b)(2). Finally, it must be filed against an
applicant for, or a recipient of, EPA financial assistance that allegedly committed the
discriminatory act. 40 C.F.R. § 7.15.

Your original correspondence did not provide ECRCO with enough information to determine
whether ECRCO could investigate your concerns. Accordingly, in a letter dated August 27,
2015, ECRCO sought clarification from you about your correspondence. Specifically, ECRCO
requested that you provide the following information:

1. A description of the alleged discriminatory act(s) committed by the West Virginia
Department of Environmental Protection, Office of Abandoned Mine Lands and










West Virginia Rivers Coalition
Angie Rosser

3501 MacCorkle Ave. SE #129
Charleston West Virginia 25304
(304) 637-7201

If you have any questions about this letter, please contact Jonathan Stein of my staff at (202)
564-2088, via email at Stein.Jonathan@epa.gov, or by mail at U.S. EPA, Office of General
Counsel (Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington, D.C. 20460.

Sincerely,

KK LA

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

et Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

John A. Armstead

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 3
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
2 ST WASHINGTON, D.C. 20460

X
L ONZ
%‘4; ; ﬁc."‘ EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
e OFFICE OF GENERAL COUNSEL
March 17, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 5355 EPA File No: 14U-15-R3

Mr. Don Supcoe

Energy Corporation of America
Eastern Operations

500 Corporate Landing
Charleston, West Virginia 25311

Re: Closure of Administrative Complaint

Dear Mr. Supcoe:

On June 24, 2015, U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO), received correspondence from a resident of Mingo County, West
Virginia (Complainant) regarding concerns about damage to Complainant’s home and property
from nearby abandoned mines. In the correspondence, Complainant indicated that they had
contacted the Energy Corporation of America regarding Complainant’s property and Energy
Corporation of America’s involvement in this matter. ECRCO has determined that it cannot
accept this administrative compliant for investigation as it relaties to Energy Corporation of
America because it does not meet the jurisdictional requirements set forth in EPA’s
nondiscrimination regulation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints for acceptance, rejection, or referral. 40 C.F.R. § 7.120(d)(1). To be
accepted for investigation, a complaint must meet the jurisdictional requirements described in
EPA’s nondiscrimination regulation. First, it must be in writing. 40 C.F.R. § 7.120(b)(1).
Second, it must describe an alleged discriminatory act that, if true, may violate EPA’s
nondiscrimination regulation (i.e., an alleged discriminatory act based on race, color, national
origin, sex, age, or disability). Id. Third, it must be filed within 180 calendar days of the
alleged discriminatory act. 40 C.F.R. § 7.120(b)(2). Finally, it must be filed against an
applicant for, or a recipient of, EPA financial assistance that allegedly committed the
discriminatory act. 40 C.F.R. § 7.15.

After careful consideration, ECRCO has concluded that it cannot accept the complaint for
investigation relative to Energy Corporation of America because Energy Corporation of America
is neither an applicant for, nor a recipient of, EPA financial assistance. Therefore, ECRCO is





Mr. Don Supcoe Page 2
closing this complaint as of the date of this letter.

If you have any questions about this letter, please contact Jonathan Stein of my staff at (202)
564-2088, via email at Stein.Jonathan@epa.gov, or by mail at U.S. EPA, Office of General
Counsel (Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington, D.C. 20460.

Sincerely,

EDA.

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

cc: Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

John A. Armstead

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 3






UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460
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gy EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
o OFFICE OF GENERAL COUNSEL
March 17, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 5331 EPA File No: 14U-15-R3

Mr. Harold Hall

Kinzer Drilling, LLC
Quality Natural Gas, LLC
Kentucky 80

Allen City, Kentucky 41601

Re: Closure of Administrative Complaint

Dear Mr. Hall:

On June 24, 2015, U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO), received correspondence from a resident of Mingo County, West
Virginia (Complainant) regarding concerns about damage to Complainant’s home and property
from nearby abandoned mines. In the correspondence, Complainant indicated that Complainant
had contacted Kinzer Drilling, LLC, regarding Complainant’s property and Kinzer Drilling’s
involvement in this matter. ECRCO has determined that it cannot accept this administrative
compliant for investigation as it relates to Kinzer Drilling, LLC, because it does not meet the
jurisdictional requirements set forth in EPA’s nondiscrimination regulation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints for acceptance, rejection, or referral. 40 C.F.R. § 7.120(d)(1). To be
accepted for investigation, a complaint must meet the jurisdictional requirements described in
EPA’s nondiscrimination regulation. First, it must be in writing. 40 C.F.R. § 7.120(b)(1).
Second, it must describe an alleged discriminatory act that, if true, may violate EPA’s
nondiscrimination regulation (i.e., an alleged discriminatory act based on race, color, national
origin, sex, age, or disability). Id. Third, it must be filed within 180 calendar days of the
alleged discriminatory act. 40 C.F.R. § 7.120(b)(2). Finally, it must be filed against an
applicant for, or a recipient of, EPA financial assistance that allegedly committed the
discriminatory act. 40 C.F.R. § 7.15.

After careful consideration, ECRCO has concluded that it cannot accept the complaint for
investigation relative to Kinzer Drilling, LLC, because Kinzer Drilling, LLC, is neither an
applicant for, nor a recipient of, EPA financial assistance. Therefore, ECRCO is closing this
complaint as of the date of this letter.





Mr. Harold Hall Page 2

If you have any questions about this letter, please contact Jonathan Stein of my staff at (202)
564-2088, via email at Stein.Jonathan@epa.gov, or by mail at U.S. EPA, Office of General
Counsel (Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington, D.C. 20460.

Sincerely,

Director

External Civil Rights Compliance Office
Office of General Counsel

cc: Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

John A. Armstead

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 3
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of Lenore, WV went to be with the Lord
May 17, 2010 at the CAMC Hospital in
Charleston, WV.

He was born July 23, 1941 at Myrtle, WV
the son of the late Tom and Vicie Runyon
Lucas. He was also preceded in death by
his oldest son Framkie Lucas, brother,
Andrew “Bud” Lucas and sisters, Nan
Smith and Bonnie Lucas.

He was a member, trustee, and President
of the Food Bank at the Parsiey Bottom
Freewill Baptist Church in Lenore. He
served his Country in the US Army and
he was a retired coal miner.

Those left behind to cherish his memories
are _

He is also survived by a lost of specia

and nephews.
&ill always be remembered for

his love and devotion to his church,
family and others who love and cherished
him.

Funeral services will be held at the
Parsley Bottom Freewill Baptist Church
Thursday May 20, 2010 at 12:00pm with
Rev. Mike Smith and Rev. Curtis Booth
officiating.

Burial will follow in the Hinkle Cemetery
at Belo, WV.

Visitation will be at the Church
Wednesday evening from 6:00pm to
10:00pm with Special services starting at
7:00pm.

Pallbearers will be friends and family.
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Department of Environmental Protection
Office of Explosives and Blasting

EB-38 PUBLIC NOTICE OF BLASTING OPERATIONS Revised 2/02
Notice is hereby given that Consol of Kentucky, Inc., P.O. Drawer L
Oakwood, VA 24631, phone number (276) 498-8261, permit number O-
8-85 situated in the Harvey District of Mingo County, approximately 1.3
miles northeast of Naugatuck, WV, will be conducting blasting activities
in accordance with all State and Federal Laws and as approved by the
Department of Environmental Protection.

Blasting activities will occur Monday through Saturday from "sunrise to
sunset” No blasting shall be conducted on Sunday. Blasting is to
commence on August 11, 2010 and continue through August 11, 2011.

Ten minutes prior to and immediately after each blast, all access to the
specific area will be safeguarded from unauthorized entry. The warning
signal prior to each biast shall be from an air horn audible to at ieast one
half mile from the blast. The warmning will be given three (3) minutes prior
to detonation and will consist of three (3) short blasts of five (5) seconds
duration with five (8) seconds between each biast. The all-clear signal
shall be one (1) long blast from an air horn of twenty (20) seconds
duration.

Blasting shall be conducted in such a way so as to prevent adverse
impacts to the pubdlic or the environment.

Blasting activities will not be conducted at times other than those
announced in the blasting schedule except in the event of an emergency
situation where rain, lightening, or other atmospheric conditions, or
operator or public safety requires unscheduled detonations.
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Pepartment of Environmentzal Protection
Office of Explosives and Blasting

EB-38 PUBLIC NOTICE OF BLASTING OPERATIONS Revised 2/02
Notice is hereby given that Consol of Kentucky, Inc., P.O. Drawer L
Dakwood, VA 24631, phone number (276) 498-8261, permit number O-
8-85 situated in the Harvey District of Mingo County, approximately 1.3
miles northeast of Naugatuck, WV, will be conducting blasting activities
in accordance with all State and Federal Laws and as approved by the
Department of Environmental Protection.

Blasting activities will occur Monday through Saturday from "sunrise to
sunset” No blasting shall be conducted on Sunday. Blasting is to
commence on August 11, 2010 and continue through August 11, 2011.

Ten minutes prior to and immediately after each blast, all access to the
specific area will be safeguarded from unauthorized eniry. The warning
signal prior to each blast shall be from an air horn audible to at least one
half mile from the blast. The waming will be given three (3) minutes prior
to detonation and will consist of three (3) short blasts of five (5) seconds
duration with five (5) seconds between each blast. The all-clear signal
shall be one (1) long blast from an air horn of twenty (20) seconds
duration.

Blasting shall be conducted in such a way so as {o preveni adverse
impacts to the public or the environment.

Blasting activities will not be conducted at times other than those
announced in the blasting schedule except in the event of an emergency
situation where rain, lightening, or other atmospheric conditions, or
operator or public safety requires unscheduled detonations.
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CHARTER

INSURANCE & CONSULTING, INC.
PO Box42115%

Atlanta, GA 30342

{404) 256-7900

(404) 256-9257 FAX

E-mail address: jbradley@charterencygy.com

Web Site: www.charterenergy.com

February 4, 2008

State of West Virginia

Department of Environmental Protection
601 57 Street SE

Charleston, WV 25304

Re: Sonthern West Virginia Resources, LLC
Varieus Permits
Insurance Company — Federal Insurance Company
Policy Number — 3710-92-63
Term: October 1, 2007 to October 1, 2008

To Whom It May Concern:

Please be advised that P&A Consultants, PO Box 470, Alum Creek WV 25003 has the approval of
Charter Insurance & Consulting, Inc. to perform pre-blast surveys for Southern West Virginia
Resources, LLC, P.O. Box 76, Naugatuck, WV, 25685.

If you have any questions, please do not hesitate 1o call.

Regards,

Richard Young
Account Manager
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

0 STy WASHINGTON, D.C. 20460
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5, <® EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE

“ay pROTE

OFFICE OF GENERAL COUNSEL

March 17, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 5348 EPA File No: 14U-15-R3

Mr. Robert Rice

West Virginia Department of Environmental Protection
Office of Abandoned Mine Lands and Reclamation

601 57th Street

Charleston, West Virginia 25304

Re: Closure of Administrative Complaint

Dear Mr. Rice:

On June 24, 2015, U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO), received correspondence from a resident of Mingo County, West
Virginia (Complainant) regarding concerns about damage to Complainant’s home and property
from nearby abandoned mines. In the correspondence, Complainant indicated that Complainant
had contacted West Virginia Department of Environmental Protection, Office of Abandoned
Mine Lands and Reclamation regarding Complainant’s property and your office’s involvement
in this matter. ECRCO has determined that it cannot accept this administrative compliant for
investigation because it does not meet the jurisdictional requirements set forth in EPA’s
nondiscrimination regulation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints for acceptance, rejection, or referral. 40 C.F.R. § 7.120(d)(1). To be
accepted for investigation, a complaint must meet the jurisdictional requirements described in
EPA’s nondiscrimination regulation. First, it must be in writing. 40 C.F.R. § 7.120(b)(1).
Second, it must describe an alleged discriminatory act that, if true, may violate EPA’s
nondiscrimination regulation (i.e., an alleged discriminatory act based on race, color, national
origin, sex, age, or disability). Id. Third, it must be filed within 180 calendar days of the
alleged discriminatory act. 40 C.F.R. § 7.120(b)(2). Finally, it must be filed against an
applicant for, or a recipient of, EPA financial assistance that allegedly committed the
discriminatory act. 40 C.F.R. § 7.15.

Complainant’s original correspondence did not provide ECRCO with enough information to
determine whether ECRCO could investigate the concerns. Accordingly, in a letter dated
August 27, 2015, ECRCO sought clarification from Complainant about Complainant’s





Mr. Robert Rice Page 2

correspondence. Specifically, ECRCO requested that Complainant provide the following
information:

1. A description of the alleged discriminatory act(s) committed by the West Virginia
Department of Environmental Protection that violated EPA’s nondiscrimination
reguiations.

2. A description of how the West Virginia Department of Environmental Protection,
Office of Abandoned Mine Lands and Reclamation; discriminated against the
complainant and on what basis(es); e.g, race, color, national origin, sex, age or
disability.

3. The date(s) of the alleged discriminatory act(s) committed by the West Virginia
Department of Environmental Protection, Office of Abandoned Mine Lands and
Reclamation that occurred within the 180 calendar days of when the complaint was
filed (June 17, 2015).

ECRCO received responses from Complainant on September 9, 2015 and December 2, 2015.
The responses, however, did not describe the alleged discrimination, nor did they provide dates
for an alleged discriminatory act. In other words, Complainant did not state how, when, and on
what basis(es) the West Virginia Department of Environmental Protection, Office of Abandoned
Mine Lands and Reclamation allegedly discriminated against Complainant.

After careful consideration, ECRCO has concluded that it cannot accept the complaint for
investigation because it does not meet the jurisdictional requirements described in EPA’s
nondiscrimination regulation. Therefore, ECRCO is rejecting and closing this complaint as of
the date of this letter.

ECRCO has been in touch with the following organizations and has informed Complainant that
these organizations could be of service to regarding Complainant’s concerns:

U.S. Department of the Interior

Office of Surface Mining Reclamation and Enforcement
Roger W. Calhoun, Director

Charleston Field Office

1027 Virginia Street, East

Charleston, West Virginia 25301

(304) 347-7158

West Virginia Environmental Council
Conni Gratop Lewis

2207 Washington StE

Charleston West Virginia 25324
(304) 543-5811





Mr. Robert Rice Page 3

West Virginia Rivers Coalition
Angie Rosser

3501 MacCorkle Ave. SE #129
Charleston West Virginia 25304
(304) 637-7201

If you have any questions about this letter, please contact J onathan Stein of my staff at (202)
564-2088, via email at Stein.Jonathan@epa.gov, or by mail at U.S. EPA, Office of General
Counsel (Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington, D.C. 20460.

Sincerely,

UE DA

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

aes Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

John A. Armstead

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 3
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

March 9, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail#: 7015 3010 0001 1267 5508 EPA File Nos. 44RNO-16-R9 (HDOA)

and 45RNO-16-R9 (ADC)

Paul H. Achitoff

Kylie W. Wager

Earthjustice Mid-Pacific Office
850 Richard Street, Suite 400
Honolulu, Hawaii 96813

Re: Acceptance of Administrative Complaint 44RNO-16-R9 and 45R-NO-16-R9

Dear Mr. Achitoff and Ms. Wager:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), is accepting for investigation your administrative
complaint filed against the Hawaii Department of Agriculture (HDOA) and the Hawaii
Agribusiness Development Corporation (ADC). Your complaint alleges that HDOA and ADC
discriminated against farm workers and residents in West Kaua'i and on Moloka'i, on the basis of
race and/or national origin with respect to the administration of the pesticides program and the
leasing and licensing of the state land program, in violation of Title VI of the Civil Rights Act of
1964, as amended, 42 United States Code 2000d et seq., the EPA’s nondiscrimination regulation
found at 40 Code of Federal Regulations (C.F.R.) Part 7. In addition, the complaint alleges that
HDOA and ADC lack a Title VI compliance program as required by EPA’s nondiscrimination
regulation.

Pursuant to EPA’s nondiscrimination administrative regulation, ECRCO conducts preliminary
reviews of administrative complaints received for acceptance, rejection, or referral to the
appropriate Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a
complaint must meet the jurisdictional requirements described in EPA’s nondiscrimination
regulation. First, it must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must allege a
discriminatory act that if true, may violate EPA’s nondiscrimination regulation (e.g. an alleged
discriminatory act based on race, color, national origin, sex, age, or disability). Id. Third, the
complaint must be filed within 180 calendar days of the alleged discriminatory act, unless this
time limit is waived for good cause shown. See 40 C.F.R. § 7.120(b)(2). Finally, the complaint
must be filed against an applicant for, or a recipient of, EPA financial assistance that allegedly
committed the discriminatory act. See 40 C.F.R. § 7.15.
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After careful consideration, ECRCO has determined that the subject complaint meets the
jurisdictional requirements stated above. First, the complaint is in writing. Second, the
complaint alleges that discrimination occurred, in violation of EPA’s nondiscrimination
regulation. Third, the complaint describes alleged discriminatory acts that occurred within 180
days of filing, or for which there is good cause to waive this time limit. And finally, the
complaint was filed against HDOA and ADC, which are applicants for, or recipients of EPA
financial assistance.

Accordingly, ECRCO will investigate the following:

Whether in administering the pesticides program and the leasing and licensing of the state
land program the HDOA and/or ADC discriminated on the basis of race and/or national
origin (Native Hawaiians) against farm workers and residents of West Kaua'i and Moloka'i,
in violation of Title VI of the Civil Rights Act, and EPA’s implementing regulation; and

Whether the HDOA and/or ADC is complying with the procedural safeguard provisions in
40 C.F.R. Part 7 Subpart D which require recipients of EPA financial assistance to have
specific policies and procedures in place to comply with their non-discrimination
obligations.

The initiation of an investigation of the issues above is not a decision on the merits. ECRCQOisa
neutral fact finder and will begin the process of gathering the relevant information, discuss the
matter further with you and the recipients, as appropriate, and determine next steps utilizing our
internal procedures. In the intervening time, ECRCO will provide the recipients with an
opportunity to make a written submission responding to, rebutting, or denying the issues that
have been accepted for investigation within thirty (30) calendar days of receiving their copy of

The EPA’s nondiscrimination regulation provides that ECRCO will attempt to resolve
complaints informally whenever possible. See 40 C.F.R. 7.120(d)(2). Accordingly, ECRCO is
willing to discuss, at any point during the process, offers to informally resolve the subject
complaint. ECRCO may, to the extent appropriate, offer alternative dispute resolution (ADR) as
described at https.//www.epa.gov/ocr/frequently-asked-questions-about-use-alternative-dispute-
resolution-resolving-title-vi. ECRCO may also contact the recipients o discuss their interest in
entering into informal resolution discussions. We invite you to review ECRCQ’s Case
Resolution Manual for a more detailed explanation of ECRCO’s complaint resolution process,
available at hitps://www.epa.gov/sites/production/files/2017-
01/documents/final epa ogc ecrco crm january 11 2017.pdf.

We would like to remind you that ne one may intimidate, threaten, coerce, or engage in other
discriminatory conduct against anyone because he or she has either taken action or participated
in an action to secure rights protected by the civil rights requirements that we enforce. See 40

2
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Kylie W. Wager

C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with ECRCO. Our office would investigate such a complaint if the situation warranted.

Finally, we note that this complaint was also filed with the U.S. Department of Agriculture
(USDA), Office of the Assistant Secretary for Civil Rights (OASCR). As the EPA and USDA
share jurisdiction over Title VI protections in this matter, EPA has agreed to share the results of
any resolution, determinations, or findings with the Director, Office of Adjudication, OASCR,
USDA.

If you have questions about this letter, please feel free to contact me at 202-564-9649
(Dorka.Lilian@epa.gov) or Brittany Martinez, Case Manager at 202-564-0727
(Martinez.Brittany@epa.gov).

Sincerely,

BT

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel, EPA

cc: Carl-Martin Ruiz
Director
Office of Adjudication
OASCR, USDA

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Oftfice, EPA

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 9
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March 9, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail#: 7015 3010 0001 1267 5515 EPA File Nos. 44RNO-16-R9 (HDOA)

and 45RNO-16-R9 (ADC)

Scott Enright, Director

Hawaii Department of Agriculture &

Hawaii Agribusiness Development Corporation
Office of the Chairperson

1428 South King Street

Honolulu, Hawaii 96814-2512

Re: Acceptance of Administrative Complaint 44RNO-16-R9 and 45R-NO-16-R9

Dear Director Enright:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), is accepting for investigation an administrative complaint
filed by Earthjustice on behalf of the Moms on a Mission Hui and P5' ai Wai Ola/West Kaua'
Watershed Alliance against the Hawaii Department of Agriculture (HDOA), and the Hawaii
Agribusiness Development Corporation (ADC). The complaint alleges that HDOA and ADC
discriminated against farm workers and residents in West Kaua'i and on Moloka'i, on the basis of
race and/or national origin with respect to the administration of the pesticides program and the
leasing and licensing of the state land program, in violation of Title VI of the Civil Rights Act of
1964, as amended, 42 United States Code 2000d et seq., the EPA’s nondiscrimination regulation
found at 40 Code of Federal Regulations (C.F.R.) Part 7. In addition, the complaint alleges that
HDOA and ADC lack a Title VI compliance program as required by EPA’s nondiscrimination
regulation.

Pursuant to EPA’s nondiscrimination administrative regulation, ECRCO conducts preliminary
reviews of administrative complaints received for acceptance, rejection, or referral to the
appropriate Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a
complaint must meet the jurisdictional requirements described in EPA’s nondiscrimination
regulation. First, it must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must allege a
discriminatory act that if true, may violate EPA’s nondiscrimination regulation (e.g. an alleged
discriminatory act based on race, color, national origin, sex, age, or disability). /d. Third, the
complaint must be filed within 180 calendar days of the alleged discriminatory act, unless this
time limit is waived for good cause shown. See 40 C.F.R. § 7.120(b)(2). Finally, the complaint
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must be filed against an applicant for, or a recipient of, EPA financial assistance that allegedly
commiitted the discriminatory act. See 40 C.F.R. § 7.15.

After careful consideration, ECRCO has determined that the subject complaint meets the
jurisdictional requirements stated above. First, the complaint is in writing, Second, the
complaint alleges that discrimination occurred, in violation of EPA’s nondiscrimination
fegulation. Third, the complaint describes alleged discriminatory acts that occurred within 180
days of filing, or for which there is good cause to waive this time limit. And finally, the
complaint was filed against HDOA and ADC, which are applicants for, or recipients of EPA
financial assistance.

Accordingly, ECRCO will investigate the following:

Whether in administering the pesticides program and the leasing and licensing of the state
land program the HDOA and/or ADC discriminated on the basis of race and/or national
origin (Native Hawalians) against farm workers and residents of West Kauna'i and Moloka'i,
in violation of Title VI of the Civil Rights Act, and EPA’s implementing regulation; and

Whether the HDOA and/or ADC is complying with the procedural safeguard provisions in
40 C.F.R. Part 7 Subpart D which require recipients of EPA financial assistance to have
specific policies and procedures in place to comply with their non-discrimination
obligations.

The initiation of an investigation of the issues above is not a decision on the merits. ECRCQO is a
neutral fact finder and will begin the process of gathering the relevant information, discuss the
matter further with you and the complainants, as appropriate, and determine next steps utilizing
our internal procedures. In the intervening time, ECRCO will provide HDOA and ADC with an
opportunity to make a written submission responding to, rebutting, or denying the issues that
have been accepted for investigation within thirty (30) calendar days of receiving their copy of
the letter. See 40 C.F.R. 7.120(d)(1)(ii-tit).

The EPA’s nondiscrimination regulation provides that ECRCO will attempt to resolve
complaints informally whenever possible. See 40 C.F.R. 7.120(d)}(2). Accordingly, ECRCO is
willing to discuss, at any point during the process, offers to informally resolve the subject
complaint. ECRCO may, to the extent appropriate, offer alternative dispute resolution (ADR) as
described at https://www.epa.gov/ocr/frequently-asked-questions-about-use-alternative-dispute-
resolution-resolving-title-vi. ECRCO may also contact the complainants to discuss their interest
in entering into informal resolution discussions. We invite you to review ECRCO’s Case
Resolution Manual for a more detailed explanation of ECRCO’s complaint resolution process,
available at hitps://www.epa.gov/sites/production/files/2017-

01/documents/final epa ogc ecrco crm january 11 2017.pdf.
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We would like to remind you that no one may intimidate, threaten, coerce, or engage in other
discriminatory conduct against anyone because he or she has either taken action or participated
in an action to secure rights protected by the civil rights requirements that we enforce. See 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with ECRCO. Our office would investigate such a complaint if the situation warranted.

Finally, we note that this complaint was also filed with the U.S. Department of Agriculture
(USDA), Office of the Assistant Secretary for Civil Rights (OASCR). As the EPA and USDA
share jurisdiction over Title VI protections in this matter, EPA has agreed to share the results of
any resolution, determinations, or findings with the Director, Office of Adjudication, OASCR,
USDA.

If you have questions about this letter, please feel free to contact me at 202-564-9649
(Dorka.Lilian@epa.gov) or Brittany Martinez, Case Manager at 202-564-0727
(Martinez.Brittany@epa.gov).

Sincerely,

oA

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

s Carl-Martin Ruiz
Director
Office of Adjudication
OASCR, USDA

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office, EPA

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 9
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Harrison, Brenda

From:
Sent:
To:

Ce:
Subject:

Attachments:

Julie Parks <jparks@earthjustice.org>

Wednesday, September 14, 2016 6:10 PM

Title VI Complaints; Daria Neal (daria.neal@usdoj.gov); Joe Leonard Jr. Ph. D
(program.intake@usda.gov)

Paul Achitoff; Kylie Wager; Mccarthy, Gina; Tom Viisack (tom.vilsack@usda.gov); Strauss,
Alexis

Cemplaint Under Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, 40 C.F.R. Part
7,and 7 C.F.R. Part 15

Title VI Complaint and Exhibits.pdf

Dear Acting Director Darka, Assistant Secretary Leonard, and Deputy Chief Neal:

On behalf of Paul Achitoff and Kylie Wager of Earthjustice, please find The Moms On a Mission Hui and Po‘ai Wai
Ola/West Kaua't Watershed Alliance’s Title VI complaint and exhibits, attached.

Sincerely,

Julie Parks

Litigation Assistant
Earthjustice Mid-Pacific Office
850 Richards Street, Suite 400
Honoluly, HI 96813

T: 808.599.2436

F: 808.521.6841

earthjustice.org

facebook.com/Earthjustice
twitter.com/earthiustice

Y EARTHIUSTICE
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Becouse the earth needs a good lawyer

The information contoined in this ernail message muay be privileged, confidentio! and pratected from disclosure.
if you are not the intended recipient, any dissemination, distribution or copying is strictly prohibited.
If you think that you hove received this emoil message in error, please notify the sender by reply emaif gnd

delfete the message and any attochments.
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September 14, 2016

By email and certified mail

Lilian Dorka Joe Leonard, Jr. Ph.D.

Acting Director Assistant Secretary for Civil Rights

Office of Civil Rights Office of the Assistant Secretary for Civil

U.S. Environmental Protection Agency Rights

1200 Pennsylvania Avenue, N.W. U.S. Department of Agriculture

Mail Code 1210A 1400 Independence Ave., S.W.

Washington, DC 20460 Mail Stop 9410

Title_VI_Complaints@epa.gov Washington, DC 20250-9410
program.intake@usda.gov

Daria Neal

Deputy Chief

Federal Coordination and Compliance Section

Civil Rights Division 5 ECFEIVE

U.S. Department of Justice : . 9

950 Pennsylvania Avenue, N.W. 16 %

Washington, DC 20530 !

daria.neal@usdoj.gov 3

Re:  Complaint Under Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, 40
C.F.R. Part7 and 7 C.F.R. Part 15

Dear Acting Director Dorka, Assistant Secretary Leonard, and Deputy Chief Neal:

The Moms On a Mission Hui (The MOM Hui) and Po‘ai Wai Ola/West Kaua‘i
Watershed Alliance (P6‘ai Wai Ola), collectively, “community groups,” by antl through their
counsel Earthjustice, call upon the U.S. Environmental Protection Agency (EPA) Office of Civil
Rights (OCR) and the U.S. Department of Agriculture (USDA) Office of the Assistant Secretary
for Civil Rights (DASCR) to investigate and ensure the policies, programs, and activities of the
Hawai‘i Department of Agriculture (HDOA) and the Hawai’i Agribusiness Development
Corporation (ADC) comply with Title VI of the Civil Rights Act of 1964 and EPA and USDA’s
implementing regulations, 50 C.F.R. Part 7 and 7 C.F.R. Part 15, respectively.

HDOA and ADC are failing to comply with Title VI and implementing regulations
because their actions and failures to act have an unjustified disproportionate and adverse effect
on Native Hawaiians in West Kaua‘i and on Moloka‘i. Community groups request that OCR
and OASCR promptly and thoroughly investigate the allegations set forth in this complaint and

MID-PACIFIC 850 RICHARDS STREET, SUITE 400 HONOLULU, HI 96813

T: 808.599.2436 F: 808.521.6841 MPOFFICE@EARTHIUSTICE.ORG WWW . EARTHIUSTICE.ORG
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a 40-mile drainage ditch system that runs through these lands and populated areas before
draining into the ocean.

II.  JURISDICTION

Title VI of the Civil Rights Act of 1964 provides that “[n]o person in the United States
shall, on the ground of race, color, or national origin, be excluded from participation in, be
denied the benefits of, or be subjected to discrimination under any program or activity receiving
Federal financial assistance.” 42 U.S.C. § 2000d. As explained below, both HDOA and ADC are
a "“program or activity” covered by Tifle VI and receive federal assistance from EPA and USDA.
This complaint is timely and satisfies all other jurisdictional requirements.

A, HDOA and ADC are Programs or Activities Covered by Title VI

A “program or activity” includes “all of the operations of . . . a department, agency,
special purpose district, or other instrumentality of a State or of a local government . . . any part
of which is extended federal financial assistance.” 42 U.S.C. § 2000d-4a. If any part of an entity
receives federal funds, the whole entity is covered by Title VI. Ass'n of Mex.-Am. Educ. v.
California, 195 F.3d 465, 474-75 (9th Cir. 1999), rev'd in part on other grounds, 231 F.3d 572 (9th Cir.
2000) {en banc).

HDOA is a department, agency, and instrumentality of the State of Hawai'i, HL.R.S. § 26-
16, and ADC is an agency and instruumentality of the state placed within HDOA, id. § 163D-3.
Therefore, both HDOA and ADC’s operations must comply with Title VL

B. HDOA and ADC Receive EPA and UISDDA Assistance.

EPA and USDA regulations define “recipient” to include any instrumentality of a state
or state agency to which “Federal financial assistance is extended, directly or through another
recipient.” 40 CF.R.§7.25;7 CFR.§15.2. Asof August 15, 2016, EPA and USDA had awarded
HDOA $783,290 in federal funds for the fiscal year 2016, and more than $20.2 million in federal
funds since 2008.!

1 See USASpending.gov,
hitps://www.usaspending gov/iransparency/Pages/RecipientProfile.aspx? DUNSNumber=80993
5257 (last visited Aug. 15, 2016) (showing EPA and USDA awards to HDOA (DUNS No.
809935257) for the years 2008 to the present); USASpending.gov,
https://www.usaspending. gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=80993
5267&FiscalYear=2009 (last visited Aug. 15, 2016) (showing USDA awards to HDOA (DUNS
No. 809935267) for the year 2009).
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Tbl 1. EPA and USDA Ptmdlng to HDOA

“Year |~ EPA Funding | USDA Funding | Combined Total
2016 $513,450 $269,840 $783,290
2015 $184,213 $1,071,755 $1,255,968
2014 $375,325 $1,851,810 $2,227,135
2013 $397,925 $799,752 $1,197,677
2012 $258,325 $1,132,440 $1,390,765
2011 $308,125 $3,066,353 $3,374,478
2010 $414,125 $3,308,664 $3,722,789
2009 $349,725 $4,564,558 $4,914,283
2008 $308,125 $1,108,412 $1,416,537
Total $2,863,213 $16,375,560 $20,282,922

C.  The ComplaintIs Timely.

EPA and USDA regulations generally require Title VI complaints to be filed within 180
calendar days of the alleged discriminatory act, but OCR and QASCR may waive these time
limits. 40 C.F.R. §7.120(b)(2); 7 C.FR. § 15.6. In addition, OCR and QASCR have ongoing
authority to review recipients’ programs and activities for Title VI compliance. 40 CFR. §
7.115(a); 7 CF.R. § 15.5(a). This complaint is timely because the discriminatory acts deseribed
herein are ongoing or within OCR and OASCR’s investigatory authorities.

D, The Complaint Meets Other Jurisdictional Criteria.

This comnplaint satisfies all other jurisdictional requirements because it is in writing,
describes the alleged discriminatory acts and is filed by an authorized representative with OCR
and OASCR. 40 C.FR.§7.120; 7CFR. § 15.6.

Jiig FACTUAL BACKGROUND

For centuries, the Native Hawaiian food system was rooted in the ahupua‘a land
management system, which organized natural resource use and access around land divisions
that generally followed watershed boundaries from mauka (inland) to makai (sea). This system
allowed optimal use of resources and ecosystem services over short distances, and many
generations to survive and thrive.

Captain Cook’s arrival to Hawai'i in 1778 ushered in a new era of agriculture focused on
pesticide-intensive plantation crops for export, such as sugar and pineapple. This use depleted
the soil, polluted water sources, and contributed to the decline of Hawai’i's food self-
sufficiency.
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As the planiation era declined in Hawai’i, seed crops grown {or breeding rather than
food increased. In 1966, seed firms planted 5 acres of test corn on Moloka'i, and by 1969, they
had expanded winter seed corn operations to about 500 acres on Moloka'i, Maui, and Kaua'i. In
the 1990s, the industry transitioned to genetically engineered crops, which now comprise the
vast majority of seed crops in Hawai’i. Today, there are approximately 23,728 acres of
genetically engineered seed crops on the islands of Kaua’i, Moloka'i, Maui, and O’ahu.

Hawai'i’s seed corn cultivation is particularly chemical-intensive because corn requires
more agrochemicals than other crops, seed corn requires still more chemical treatment because
it is more susceptible to environmental stress and pests, and Hawai'i soils are not well-suited
for corn to begin with. Moreover, many varieties of seed corn are now being developed
specifically to resist the effects of particular pesticides, which are applied to these varieties
during testing and production. Thus, if is no surprise that “there are likely an average of 30 or
more spray operations most days of the year on Kauai.,"?

Although chermical and pesticide use poses health risks to communities throughout
Hawai’i, seed operations are particulaxrly pesticide-intensive, and are largely concentrated in
West Kaua‘i and Moloka'i, which have proportionately larger Native Hawaiian populations.
For example, West Side communities from Kekaha to Hanapepe have among the greatest
proportions of Native Hawaiians on the island, and the lion's share of Kaua'i’s seed production.
Moloka'i—where 2,342 acres of seed crops grow right in the center of the island —has more than
three fimes the statewide percentage of Native Hawaiians and more than four times the
statewide percentage of pure Native Hawaiians.

Pesticide companies have thus far successfully fought a county ordinance designed to
require more transparency and protective measures for pesticide use. Regardless of this
ordinance, HDOA and ADC have affirmative duties to ensure their programs and activities
involving pesticides do not have discriminatory effects on people of color, including Native
Hawaiians. HDOA and ADC are failing to fulfill these duties.

Iv. LEGAL FRAMEWORK

Title V1 of the Civil Rights Act of 1964 prohibits recipients of federal funds from
discriminating against individuals on the basis of race, color, or national origin. 42 US.C. §
2000d. Title VI directs federal agencies granting federal assistance to issue regulations to
achieve the statutory objectives. Id. § 2000d-1.

Acceptance of EPA or TUSDA assistance creates an obligation to comply with the
agencies’ respective Title VI regulations. 40 C.F.R. §7.80(a)(1); 7 C.F.R. § 15.4(a)(1). EPA and

2 Hawai‘i Center for Food Safety, Pesticides in Paradise, Hawai'i's Health &
Environment at Risk (May 2015) at 30 (CF5 Report).
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USDA’s Title V1 regulations contain a general prohibition against discrimination, 40 C.ER. §
7.30, 7 C.F.R. § 15.3(a), as well as more specific prohibitions, 40 CF.R. §7.35, 7 C.F.R. § 15.3(b).
These regulations prohibit programs or activities that have either a discriminatory purpose or a
discriminatory effect.

Under EPA regulations:

(b) A recipient shall not use criteria or methods of administering its program or activity
which have the effect of subjecting individuals to discrimination because of their race,
color, national origin, or sex, or have the effect of defeating or substantially
impairing accomplishment of the objectives of the program or activity with
respect to individuals of a particular race, color, national origin, or sex.

{c) A recipient shall not choose a site or location of a facility that has the purpose or effect
of excluding individuals from, denying them the benefits of, or subjecting them to
discrimination under any program or activity to which this part applies on the
grounds of race, color, or national origin or sex; or with the purpose or effect of
defeating or substantially impairing the accomplishment of the objectives of this
subpart.

40 C.FR. §7.35 (emphases added).
USDA’s regulations provide:

(2) A recipient, in determining the types of services, financial aid, or other benefits, or
facilities which will be provided under any such program, or the class of individuals
to whom, or the situations in which, such services, financial aid, other benefits, or
facilities will be provided under any such program or the class of individuals to
be afforded an opportunity to participate in any such program, may not, directly
or through contractual or other arrangements, utilize criteria or methods of
administration which have the effect of subjecting individuals to discrimination because
of their race, color, or national origin, or have the effect of defeating or
substantially impairing accomplishment of the objectives of the program as
respects individuals of a particular race, color, or national origin.

(3) In determining the site or location of facilities, an applicant or recipient may not make
selections with the purpose or effect of excluding individuals from, denying them the
benefits of, or subjecting them to discrimination under any of its programs or
activities to which the regulations in this part apply, on the grounds of race,
color, or national origin; or with the purpose or effect of defeating or
substantially impairing the accomplishment of the objectives of the Act and the
regulations in this part.
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7 C.F.R. §15.3 (emphases added).

V. DISCRIMINATORY ACTS

HDOA and ADC’s discriminatory actions and failures to act include both HDOA and
ADC's lack of a Title VI program; HDOA's failure to limit pesticide registration; HDOA's
failure to require or implement protective buffer zones between pesticide use and communities;
HDOA's failure to adequately enforce federal and state pesticide laws; ADC’s leasing or
licensing of lands without protecting communities from pesticides; and ADC’s refusal to obtain
a permit under the Clean Water Act for its drainage diich system.

A, BDOA and ADC Lack Title VI Programs.

HDOA and ADC are violating Title VI because both agencies lack a Title VI compliance
program. Their acceptance of federal assistance created an obligation to implement a Title VI
compliance program:

In accepting this assistance agreement, the recipient acknowledges it has an
affivinative obligation to implement effective Title VI compliance programs and ensure
that its actions do not involve discriminatory treatment and do not have discriminatory
effects even when facially neuiral. The recipient must be prepared to demonstrate
to EPA that such compliance programs exist and are being implemented or to
otherwise demonstrate how it is meeting its Title VI obligations.?

On March 23, 2016, Earthjustice submitted public records requests to HDOA and ADC
seeking materials documenting any Title VI compliance program they may have.* On March 30,
2016, ADC responded to the public records request as follows:

[ADC] does not have any Title VI compliance programs, and therefore has no
document responsive to this request.’®

3 EPA General Terms and Conditions Effective March 29, 2016, ] 26.c.iii (emphasis
added).

* Request to Access a Government Record from Paul Achitoff, Earthjustice, to State of
Haw. Dep’t of Agric., Mar. 23, 2016 (attached as Ex. 3); Request fo Access a Government Record
from Paul Achitoff, Earthjustice, to State of Haw. Agribus. Dev. Corp., Mar. 23, 2016 (attached
as Ex. 4).

5 Letter from James Nakatani, State of Haw. Agribus. Dev. Corp. to Paul Achitoff,
Earthjustice, Mar. 30, 2016 (emphasis added) (attached as Ex. 5).
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On April 27, 2016, HDOA responded to the request by acknowledging it “does not have
a document specifically described as HDOA Title VI program.”® Instead, it provided its
“Discrimination/Harassment-Free Workplace Policy”” and its “Limited English Proficiency
Plan,”8 and mentioned a “standard contract provision requiring all contractors to comply with
local, State, and federal laws or with the standard grant provision similarly requiring
compliance with all federal laws.”® These standard documents do not establish a Title VI
program.

Because HDOA and ADC lack a Title VI program to ensure that the agencies’ actions
“do not involve discriminatory treatment and do not have discriminatory effects”® on
communities of color, including Native Hawaiians, the agencies are violating Title VI and the
terms of the agencies’ funding.

B. HDOA Has Failed to Limit Registration of Harmful Pesticides,

HDOA is violating Title VI by failing to place protective limits on pesticide registration,
and thereby discriminating against Native Hawaiians, Under the Hawai'i Pesticides Law,
H.R.S. Chapter 149A, “[alny pesticide which is received, used, sold, offered for sale, or
distributed within this State shall be licensed by the board [of agriculture].” H.R.S. § 149A-13.
HDOA may refuse to license a pesticide if the proposed use would “result in unreasonable
adverse effects on the environment.” Id. § 149A-14(a). To protect health and the environment,
HDOA may cancel a pesticide license after determining that continued use of the pesticide
would “result in unreasonable adverse effects on the environment.” Id. § 149A-14(b). While
cancellation proceedings are pending, HDOA may suspend a pesticide license “to prevent an
imminent hazard.” Id. § 149A-14(c). Pesticide licenses are otherwise valid for three years.
H.AR. § 4-66-35(b).

HDOA has failed to place any limits on pesticide registration, despite discriminatory
adverse effects on health and the environment. For example, on January 20, 2016, 10
fieldworkers for Syngenta Seeds, Inc. were exposed to pesticides and taken to Kaua‘i Veterans

® Email from Bryan Yee, State of Haw. Dep’t of Agric, to Paul Achitoff, Earthjustice, Apr.
27, 2016 (attached as Ex. 6).
7 State of Haw. Dep’t of Human Res. Dev., Policies and Procedures,

Discrimination/Harassmen#-Free Workplace Policy, Policy No. 601.001, eff. Oct. 15, 2013
(attached as Ex. 7).

S State of Haw. Dep't of Agric., Department of Agriculture Limited English Proficiency
Plan, July 1, 2013 (attached as Ex. 8).

? Email from Bryan Yee, State of Haw. Dep’t of Agric, to Paul Achitoff, Earthjustice, Apr.
27, 2016.

® EPA General Terms and Conditions Effective March 29, 2016, q 26.c.ii,
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Memorial Hospital.!" The fieldworkers walked onto a field that had been sprayed with the
neurotoxic organophosphate pesticide chlorpyrifos.? In 2006 and 2008, children and
schoolteachers of Waimea Canyon Middle School, near more of Syngenta’s agricultural fields,
were taken to the hospital suffering symptoms of pesticide exposure.’® During the 2006
incident, 60 children and at least 2 teachers experienced headache, dizziness, nausea, or
vomiting,'* At least 10 children were treated at an emergency room, several were put on a
nebulizer to relieve respiratory distress, and one was given an anti-vomiting medication
infravenously. Air samples collected at the school —an investigation not undertaken until years
after these events—revealed the presence of chlorpyrifos, metolachlor and bifenthrin.’s Despite
these incidents, HDOA has not limited registration of dangerous pesticides such as chlorpyrifos
in any way, and therefore is violating Title VL

C. HDOA Has Failed to Require Protective Buffer Zones Between Pesticide Use and

Communities.

HDOA is violating Title V1 by failing to require, implement, and ensure protective
buffer zones for pesticides to prevent discriminatory effects on Native Hawaiians. With respect
to all pesticides—both general use pesticides (GUPs} and restricted use pesticides (RUPs)—
H.R.S. Chapter 149A authorizes HDOA to promulgate rules “[t]o establish limitations and
conditions for the application of pesticides by aircraft, power rigs, mist blowers, and other
equipment,” and “[t]o establish, as necessary, specific standards and guidelines which specify
those conditions which constitute unreasonable adverse effects on the environment,” among
other things. H.R.S. § 149A-33.

With respect to RUPs, HDOA may promulgate rules “establish[ing] fees, procedures,
conditions, and standards to certify persons for the use of restricted use pesticides under section
4 of FIFRA.” Id. § 149A-33. RUPs are classified as such if it they are “determined to be a health
hazard,” “can be reasonably anticipated to result in contamination of groundwater or
significant reductions in nontarget organisms, or fatality to members of endangered species,”
have certain levels of toxicity, or are categorized as RUPs under federal law. H.AR. § 4-66-

32(b).

Although pesticide applications on Kaua'i and Moloka'i occur dangerously close to
schools, residential areas, and surface waters, HDOA does not require protective buffer zones in

! Pesticide Use by Large Agribusiness on Kaua'i, Findings and Recommendations of
The Joint Fact Finding Study Group (May 25, 2016} at 87 (JFF Report).

2 Id.

B Id. at 80-81.

14 See Declaration of Howard Hurst I 6, Syngenta Seeds v. Cnty. of Kaua’i, No. 1:14-cv-
00014 (BMK) (D. Haw. Feb. 17, 2014) (attached as Ex. 9).

5 JFF Report at 81.
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its regulation of pesticides. In fact, HDOA has actively opposed proposed state legislation fo
require protective buffer zones. Some pesticide users in Hawai'i claim to use buffer zones for
RUPs, but these zones are voluntary, unenforceable, and in any event inadequate to protect
public health and safety. For example, the voluntary “Kaua’i Good Neighbor Program”
establishes a mere 100-foot buffer zone between areas treated with RUPs and schools, medical
facilities, and residential properties.’® Yet, among the nation’s top 25 largest agricultural
production counties, buffer zones between RUP application and schools are at least 200 feet,
and somne are 5,280 feet (1 mile).”V Fresno County, California, requires a buffer zone of 660 (1/8
mile) for all pesticides when school is in session.”® In these counties, buffer zones for bees range
from 100 feet to 4.5 miles (23,760 feet}.”® By failing to require, implement, and enforce any buffer
zones whatsoever between pesticide application and Native Hawaiian communities, HDOA is
violating Title V1.

* Kaua'i Agricultural Good Neighbor Program: Voluntary Standards and Guidelines
for RUP Use Reporting and Buffer Zones (Nov. 12, 2013).

17 JFF Report at 232-34.

8 Id. at 232.

9 id, at 232-34,
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Fig. 1. Proximity of Schools to RUPs on Kaua‘i (Source: CFS Report)
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Fig. 2. Proximity of Schools to RUPs on Moloka'i and Maui (Source: CFS Report)
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March 9, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail#: 7015 3010 0001 1267 5508 EPA File Nos. 44RNO-16-R9 (HDOA)

and 45RNO-16-R9 (ADC)

Paul H. Achitoff

Kylie W. Wager

Earthjustice Mid-Pacific Office
850 Richard Street, Suite 400
Honolulu, Hawaii 96813

Re: Acceptance of Administrative Complaint 44RNO-16-R9 and 45R-NO-16-R9

Dear Mr. Achitoff and Ms. Wager:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), is accepting for investigation your administrative
complaint filed against the Hawaii Department of Agriculture (HDOA) and the Hawaii
Agribusiness Development Corporation (ADC). Your complaint alleges that HDOA and ADC
discriminated against farm workers and residents in West Kaua'i and on Moloka'i, on the basis of
race and/or national origin with respect to the administration of the pesticides program and the
leasing and licensing of the state land program, in violation of Title VI of the Civil Rights Act of
1964, as amended, 42 United States Code 2000d et seq., the EPA’s nondiscrimination regulation
found at 40 Code of Federal Regulations (C.F.R.) Part 7. In addition, the complaint alleges that
HDOA and ADC lack a Title VI compliance program as required by EPA’s nondiscrimination
regulation.

Pursuant to EPA’s nondiscrimination administrative regulation, ECRCO conducts preliminary
reviews of administrative complaints received for acceptance, rejection, or referral to the
appropriate Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a
complaint must meet the jurisdictional requirements described in EPA’s nondiscrimination
regulation. First, it must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must allege a
discriminatory act that if true, may violate EPA’s nondiscrimination regulation (e.g. an alleged
discriminatory act based on race, color, national origin, sex, age, or disability). Id. Third, the
complaint must be filed within 180 calendar days of the alleged discriminatory act, unless this
time limit is waived for good cause shown. See 40 C.F.R. § 7.120(b)(2). Finally, the complaint
must be filed against an applicant for, or a recipient of, EPA financial assistance that allegedly
committed the discriminatory act. See 40 C.F.R. § 7.15.
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After careful consideration, ECRCO has determined that the subject complaint meets the
jurisdictional requirements stated above. First, the complaint is in writing. Second, the
complaint alleges that discrimination occurred, in violation of EPA’s nondiscrimination
regulation. Third, the complaint describes alleged discriminatory acts that occurred within 180
days of filing, or for which there is good cause to waive this time limit. And finally, the
complaint was filed against HDOA and ADC, which are applicants for, or recipients of EPA
financial assistance.

Accordingly, ECRCO will investigate the following:

Whether in administering the pesticides program and the leasing and licensing of the state
land program the HDOA and/or ADC discriminated on the basis of race and/or national
origin (Native Hawaiians) against farm workers and residents of West Kaua'i and Moloka'i,
in violation of Title VI of the Civil Rights Act, and EPA’s implementing regulation; and

Whether the HDOA and/or ADC is complying with the procedural safeguard provisions in
40 C.F.R. Part 7 Subpart D which require recipients of EPA financial assistance to have
specific policies and procedures in place to comply with their non-discrimination
obligations.

The initiation of an investigation of the issues above is not a decision on the merits. ECRCQOisa
neutral fact finder and will begin the process of gathering the relevant information, discuss the
matter further with you and the recipients, as appropriate, and determine next steps utilizing our
internal procedures. In the intervening time, ECRCO will provide the recipients with an
opportunity to make a written submission responding to, rebutting, or denying the issues that
have been accepted for investigation within thirty (30) calendar days of receiving their copy of

The EPA’s nondiscrimination regulation provides that ECRCO will attempt to resolve
complaints informally whenever possible. See 40 C.F.R. 7.120(d)(2). Accordingly, ECRCO is
willing to discuss, at any point during the process, offers to informally resolve the subject
complaint. ECRCO may, to the extent appropriate, offer alternative dispute resolution (ADR) as
described at https.//www.epa.gov/ocr/frequently-asked-questions-about-use-alternative-dispute-
resolution-resolving-title-vi. ECRCO may also contact the recipients o discuss their interest in
entering into informal resolution discussions. We invite you to review ECRCQ’s Case
Resolution Manual for a more detailed explanation of ECRCO’s complaint resolution process,
available at hitps://www.epa.gov/sites/production/files/2017-
01/documents/final epa ogc ecrco crm january 11 2017.pdf.

We would like to remind you that ne one may intimidate, threaten, coerce, or engage in other
discriminatory conduct against anyone because he or she has either taken action or participated
in an action to secure rights protected by the civil rights requirements that we enforce. See 40
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C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with ECRCO. Our office would investigate such a complaint if the situation warranted.

Finally, we note that this complaint was also filed with the U.S. Department of Agriculture
(USDA), Office of the Assistant Secretary for Civil Rights (OASCR). As the EPA and USDA
share jurisdiction over Title VI protections in this matter, EPA has agreed to share the results of
any resolution, determinations, or findings with the Director, Office of Adjudication, OASCR,
USDA.

If you have questions about this letter, please feel free to contact me at 202-564-9649
(Dorka.Lilian@epa.gov) or Brittany Martinez, Case Manager at 202-564-0727
(Martinez.Brittany@epa.gov).

Sincerely,

BT

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel, EPA

cc: Carl-Martin Ruiz
Director
Office of Adjudication
OASCR, USDA

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Oftfice, EPA

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 9
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Return Receipt Requested In Reply Refer to:
Certified Mail#: 7015 3010 0001 1267 5515 EPA File Nos. 44RNO-16-R9 (HDOA)

and 45RNO-16-R9 (ADC)

Scott Enright, Director

Hawaii Department of Agriculture &

Hawaii Agribusiness Development Corporation
Office of the Chairperson

1428 South King Street

Honolulu, Hawaii 96814-2512

Re: Acceptance of Administrative Complaint 44RNO-16-R9 and 45R-NO-16-R9

Dear Director Enright:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), is accepting for investigation an administrative complaint
filed by Earthjustice on behalf of the Moms on a Mission Hui and P5' ai Wai Ola/West Kaua'
Watershed Alliance against the Hawaii Department of Agriculture (HDOA), and the Hawaii
Agribusiness Development Corporation (ADC). The complaint alleges that HDOA and ADC
discriminated against farm workers and residents in West Kaua'i and on Moloka'i, on the basis of
race and/or national origin with respect to the administration of the pesticides program and the
leasing and licensing of the state land program, in violation of Title VI of the Civil Rights Act of
1964, as amended, 42 United States Code 2000d et seq., the EPA’s nondiscrimination regulation
found at 40 Code of Federal Regulations (C.F.R.) Part 7. In addition, the complaint alleges that
HDOA and ADC lack a Title VI compliance program as required by EPA’s nondiscrimination
regulation.

Pursuant to EPA’s nondiscrimination administrative regulation, ECRCO conducts preliminary
reviews of administrative complaints received for acceptance, rejection, or referral to the
appropriate Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a
complaint must meet the jurisdictional requirements described in EPA’s nondiscrimination
regulation. First, it must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must allege a
discriminatory act that if true, may violate EPA’s nondiscrimination regulation (e.g. an alleged
discriminatory act based on race, color, national origin, sex, age, or disability). /d. Third, the
complaint must be filed within 180 calendar days of the alleged discriminatory act, unless this
time limit is waived for good cause shown. See 40 C.F.R. § 7.120(b)(2). Finally, the complaint
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must be filed against an applicant for, or a recipient of, EPA financial assistance that allegedly
commiitted the discriminatory act. See 40 C.F.R. § 7.15.

After careful consideration, ECRCO has determined that the subject complaint meets the
jurisdictional requirements stated above. First, the complaint is in writing, Second, the
complaint alleges that discrimination occurred, in violation of EPA’s nondiscrimination
fegulation. Third, the complaint describes alleged discriminatory acts that occurred within 180
days of filing, or for which there is good cause to waive this time limit. And finally, the
complaint was filed against HDOA and ADC, which are applicants for, or recipients of EPA
financial assistance.

Accordingly, ECRCO will investigate the following:

Whether in administering the pesticides program and the leasing and licensing of the state
land program the HDOA and/or ADC discriminated on the basis of race and/or national
origin (Native Hawalians) against farm workers and residents of West Kauna'i and Moloka'i,
in violation of Title VI of the Civil Rights Act, and EPA’s implementing regulation; and

Whether the HDOA and/or ADC is complying with the procedural safeguard provisions in
40 C.F.R. Part 7 Subpart D which require recipients of EPA financial assistance to have
specific policies and procedures in place to comply with their non-discrimination
obligations.

The initiation of an investigation of the issues above is not a decision on the merits. ECRCQO is a
neutral fact finder and will begin the process of gathering the relevant information, discuss the
matter further with you and the complainants, as appropriate, and determine next steps utilizing
our internal procedures. In the intervening time, ECRCO will provide HDOA and ADC with an
opportunity to make a written submission responding to, rebutting, or denying the issues that
have been accepted for investigation within thirty (30) calendar days of receiving their copy of
the letter. See 40 C.F.R. 7.120(d)(1)(ii-tit).

The EPA’s nondiscrimination regulation provides that ECRCO will attempt to resolve
complaints informally whenever possible. See 40 C.F.R. 7.120(d)}(2). Accordingly, ECRCO is
willing to discuss, at any point during the process, offers to informally resolve the subject
complaint. ECRCO may, to the extent appropriate, offer alternative dispute resolution (ADR) as
described at https://www.epa.gov/ocr/frequently-asked-questions-about-use-alternative-dispute-
resolution-resolving-title-vi. ECRCO may also contact the complainants to discuss their interest
in entering into informal resolution discussions. We invite you to review ECRCO’s Case
Resolution Manual for a more detailed explanation of ECRCO’s complaint resolution process,
available at hitps://www.epa.gov/sites/production/files/2017-

01/documents/final epa ogc ecrco crm january 11 2017.pdf.
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We would like to remind you that no one may intimidate, threaten, coerce, or engage in other
discriminatory conduct against anyone because he or she has either taken action or participated
in an action to secure rights protected by the civil rights requirements that we enforce. See 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with ECRCO. Our office would investigate such a complaint if the situation warranted.

Finally, we note that this complaint was also filed with the U.S. Department of Agriculture
(USDA), Office of the Assistant Secretary for Civil Rights (OASCR). As the EPA and USDA
share jurisdiction over Title VI protections in this matter, EPA has agreed to share the results of
any resolution, determinations, or findings with the Director, Office of Adjudication, OASCR,
USDA.

If you have questions about this letter, please feel free to contact me at 202-564-9649
(Dorka.Lilian@epa.gov) or Brittany Martinez, Case Manager at 202-564-0727
(Martinez.Brittany@epa.gov).

Sincerely,

oA

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

s Carl-Martin Ruiz
Director
Office of Adjudication
OASCR, USDA

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office, EPA

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 9
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Harrison, Brenda

From:
Sent:
To:

Ce:
Subject:

Attachments:

Julie Parks <jparks@earthjustice.org>

Wednesday, September 14, 2016 6:10 PM

Title VI Complaints; Daria Neal (daria.neal@usdoj.gov); Joe Leonard Jr. Ph. D
(program.intake@usda.gov)

Paul Achitoff; Kylie Wager; Mccarthy, Gina; Tom Viisack (tom.vilsack@usda.gov); Strauss,
Alexis

Cemplaint Under Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, 40 C.F.R. Part
7,and 7 C.F.R. Part 15

Title VI Complaint and Exhibits.pdf

Dear Acting Director Darka, Assistant Secretary Leonard, and Deputy Chief Neal:

On behalf of Paul Achitoff and Kylie Wager of Earthjustice, please find The Moms On a Mission Hui and Po‘ai Wai
Ola/West Kaua't Watershed Alliance’s Title VI complaint and exhibits, attached.

Sincerely,

Julie Parks

Litigation Assistant
Earthjustice Mid-Pacific Office
850 Richards Street, Suite 400
Honoluly, HI 96813

T: 808.599.2436

F: 808.521.6841

earthjustice.org

facebook.com/Earthjustice
twitter.com/earthiustice

Y EARTHIUSTICE

LT

Becouse the earth needs a good lawyer

The information contoined in this ernail message muay be privileged, confidentio! and pratected from disclosure.
if you are not the intended recipient, any dissemination, distribution or copying is strictly prohibited.
If you think that you hove received this emoil message in error, please notify the sender by reply emaif gnd

delfete the message and any attochments.
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September 14, 2016

By email and certified mail

Lilian Dorka Joe Leonard, Jr. Ph.D.

Acting Director Assistant Secretary for Civil Rights

Office of Civil Rights Office of the Assistant Secretary for Civil

U.S. Environmental Protection Agency Rights

1200 Pennsylvania Avenue, N.W. U.S. Department of Agriculture

Mail Code 1210A 1400 Independence Ave., S.W.

Washington, DC 20460 Mail Stop 9410

Title_VI_Complaints@epa.gov Washington, DC 20250-9410
program.intake@usda.gov

Daria Neal

Deputy Chief

Federal Coordination and Compliance Section

Civil Rights Division 5 ECFEIVE

U.S. Department of Justice : . 9

950 Pennsylvania Avenue, N.W. 16 %

Washington, DC 20530 !

daria.neal@usdoj.gov 3

Re:  Complaint Under Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, 40
C.F.R. Part7 and 7 C.F.R. Part 15

Dear Acting Director Dorka, Assistant Secretary Leonard, and Deputy Chief Neal:

The Moms On a Mission Hui (The MOM Hui) and Po‘ai Wai Ola/West Kaua‘i
Watershed Alliance (P6‘ai Wai Ola), collectively, “community groups,” by antl through their
counsel Earthjustice, call upon the U.S. Environmental Protection Agency (EPA) Office of Civil
Rights (OCR) and the U.S. Department of Agriculture (USDA) Office of the Assistant Secretary
for Civil Rights (DASCR) to investigate and ensure the policies, programs, and activities of the
Hawai‘i Department of Agriculture (HDOA) and the Hawai’i Agribusiness Development
Corporation (ADC) comply with Title VI of the Civil Rights Act of 1964 and EPA and USDA’s
implementing regulations, 50 C.F.R. Part 7 and 7 C.F.R. Part 15, respectively.

HDOA and ADC are failing to comply with Title VI and implementing regulations
because their actions and failures to act have an unjustified disproportionate and adverse effect
on Native Hawaiians in West Kaua‘i and on Moloka‘i. Community groups request that OCR
and OASCR promptly and thoroughly investigate the allegations set forth in this complaint and

MID-PACIFIC 850 RICHARDS STREET, SUITE 400 HONOLULU, HI 96813

T: 808.599.2436 F: 808.521.6841 MPOFFICE@EARTHIUSTICE.ORG WWW . EARTHIUSTICE.ORG
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a 40-mile drainage ditch system that runs through these lands and populated areas before
draining into the ocean.

II.  JURISDICTION

Title VI of the Civil Rights Act of 1964 provides that “[n]o person in the United States
shall, on the ground of race, color, or national origin, be excluded from participation in, be
denied the benefits of, or be subjected to discrimination under any program or activity receiving
Federal financial assistance.” 42 U.S.C. § 2000d. As explained below, both HDOA and ADC are
a "“program or activity” covered by Tifle VI and receive federal assistance from EPA and USDA.
This complaint is timely and satisfies all other jurisdictional requirements.

A, HDOA and ADC are Programs or Activities Covered by Title VI

A “program or activity” includes “all of the operations of . . . a department, agency,
special purpose district, or other instrumentality of a State or of a local government . . . any part
of which is extended federal financial assistance.” 42 U.S.C. § 2000d-4a. If any part of an entity
receives federal funds, the whole entity is covered by Title VI. Ass'n of Mex.-Am. Educ. v.
California, 195 F.3d 465, 474-75 (9th Cir. 1999), rev'd in part on other grounds, 231 F.3d 572 (9th Cir.
2000) {en banc).

HDOA is a department, agency, and instrumentality of the State of Hawai'i, HL.R.S. § 26-
16, and ADC is an agency and instruumentality of the state placed within HDOA, id. § 163D-3.
Therefore, both HDOA and ADC’s operations must comply with Title VL

B. HDOA and ADC Receive EPA and UISDDA Assistance.

EPA and USDA regulations define “recipient” to include any instrumentality of a state
or state agency to which “Federal financial assistance is extended, directly or through another
recipient.” 40 CF.R.§7.25;7 CFR.§15.2. Asof August 15, 2016, EPA and USDA had awarded
HDOA $783,290 in federal funds for the fiscal year 2016, and more than $20.2 million in federal
funds since 2008.!

1 See USASpending.gov,
hitps://www.usaspending gov/iransparency/Pages/RecipientProfile.aspx? DUNSNumber=80993
5257 (last visited Aug. 15, 2016) (showing EPA and USDA awards to HDOA (DUNS No.
809935257) for the years 2008 to the present); USASpending.gov,
https://www.usaspending. gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=80993
5267&FiscalYear=2009 (last visited Aug. 15, 2016) (showing USDA awards to HDOA (DUNS
No. 809935267) for the year 2009).
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Tbl 1. EPA and USDA Ptmdlng to HDOA

“Year |~ EPA Funding | USDA Funding | Combined Total
2016 $513,450 $269,840 $783,290
2015 $184,213 $1,071,755 $1,255,968
2014 $375,325 $1,851,810 $2,227,135
2013 $397,925 $799,752 $1,197,677
2012 $258,325 $1,132,440 $1,390,765
2011 $308,125 $3,066,353 $3,374,478
2010 $414,125 $3,308,664 $3,722,789
2009 $349,725 $4,564,558 $4,914,283
2008 $308,125 $1,108,412 $1,416,537
Total $2,863,213 $16,375,560 $20,282,922

C.  The ComplaintIs Timely.

EPA and USDA regulations generally require Title VI complaints to be filed within 180
calendar days of the alleged discriminatory act, but OCR and QASCR may waive these time
limits. 40 C.F.R. §7.120(b)(2); 7 C.FR. § 15.6. In addition, OCR and QASCR have ongoing
authority to review recipients’ programs and activities for Title VI compliance. 40 CFR. §
7.115(a); 7 CF.R. § 15.5(a). This complaint is timely because the discriminatory acts deseribed
herein are ongoing or within OCR and OASCR’s investigatory authorities.

D, The Complaint Meets Other Jurisdictional Criteria.

This comnplaint satisfies all other jurisdictional requirements because it is in writing,
describes the alleged discriminatory acts and is filed by an authorized representative with OCR
and OASCR. 40 C.FR.§7.120; 7CFR. § 15.6.

Jiig FACTUAL BACKGROUND

For centuries, the Native Hawaiian food system was rooted in the ahupua‘a land
management system, which organized natural resource use and access around land divisions
that generally followed watershed boundaries from mauka (inland) to makai (sea). This system
allowed optimal use of resources and ecosystem services over short distances, and many
generations to survive and thrive.

Captain Cook’s arrival to Hawai'i in 1778 ushered in a new era of agriculture focused on
pesticide-intensive plantation crops for export, such as sugar and pineapple. This use depleted
the soil, polluted water sources, and contributed to the decline of Hawai’i's food self-
sufficiency.
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As the planiation era declined in Hawai’i, seed crops grown {or breeding rather than
food increased. In 1966, seed firms planted 5 acres of test corn on Moloka'i, and by 1969, they
had expanded winter seed corn operations to about 500 acres on Moloka'i, Maui, and Kaua'i. In
the 1990s, the industry transitioned to genetically engineered crops, which now comprise the
vast majority of seed crops in Hawai’i. Today, there are approximately 23,728 acres of
genetically engineered seed crops on the islands of Kaua’i, Moloka'i, Maui, and O’ahu.

Hawai'i’s seed corn cultivation is particularly chemical-intensive because corn requires
more agrochemicals than other crops, seed corn requires still more chemical treatment because
it is more susceptible to environmental stress and pests, and Hawai'i soils are not well-suited
for corn to begin with. Moreover, many varieties of seed corn are now being developed
specifically to resist the effects of particular pesticides, which are applied to these varieties
during testing and production. Thus, if is no surprise that “there are likely an average of 30 or
more spray operations most days of the year on Kauai.,"?

Although chermical and pesticide use poses health risks to communities throughout
Hawai’i, seed operations are particulaxrly pesticide-intensive, and are largely concentrated in
West Kaua‘i and Moloka'i, which have proportionately larger Native Hawaiian populations.
For example, West Side communities from Kekaha to Hanapepe have among the greatest
proportions of Native Hawaiians on the island, and the lion's share of Kaua'i’s seed production.
Moloka'i—where 2,342 acres of seed crops grow right in the center of the island —has more than
three fimes the statewide percentage of Native Hawaiians and more than four times the
statewide percentage of pure Native Hawaiians.

Pesticide companies have thus far successfully fought a county ordinance designed to
require more transparency and protective measures for pesticide use. Regardless of this
ordinance, HDOA and ADC have affirmative duties to ensure their programs and activities
involving pesticides do not have discriminatory effects on people of color, including Native
Hawaiians. HDOA and ADC are failing to fulfill these duties.

Iv. LEGAL FRAMEWORK

Title V1 of the Civil Rights Act of 1964 prohibits recipients of federal funds from
discriminating against individuals on the basis of race, color, or national origin. 42 US.C. §
2000d. Title VI directs federal agencies granting federal assistance to issue regulations to
achieve the statutory objectives. Id. § 2000d-1.

Acceptance of EPA or TUSDA assistance creates an obligation to comply with the
agencies’ respective Title VI regulations. 40 C.F.R. §7.80(a)(1); 7 C.F.R. § 15.4(a)(1). EPA and

2 Hawai‘i Center for Food Safety, Pesticides in Paradise, Hawai'i's Health &
Environment at Risk (May 2015) at 30 (CF5 Report).
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USDA’s Title V1 regulations contain a general prohibition against discrimination, 40 C.ER. §
7.30, 7 C.F.R. § 15.3(a), as well as more specific prohibitions, 40 CF.R. §7.35, 7 C.F.R. § 15.3(b).
These regulations prohibit programs or activities that have either a discriminatory purpose or a
discriminatory effect.

Under EPA regulations:

(b) A recipient shall not use criteria or methods of administering its program or activity
which have the effect of subjecting individuals to discrimination because of their race,
color, national origin, or sex, or have the effect of defeating or substantially
impairing accomplishment of the objectives of the program or activity with
respect to individuals of a particular race, color, national origin, or sex.

{c) A recipient shall not choose a site or location of a facility that has the purpose or effect
of excluding individuals from, denying them the benefits of, or subjecting them to
discrimination under any program or activity to which this part applies on the
grounds of race, color, or national origin or sex; or with the purpose or effect of
defeating or substantially impairing the accomplishment of the objectives of this
subpart.

40 C.FR. §7.35 (emphases added).
USDA’s regulations provide:

(2) A recipient, in determining the types of services, financial aid, or other benefits, or
facilities which will be provided under any such program, or the class of individuals
to whom, or the situations in which, such services, financial aid, other benefits, or
facilities will be provided under any such program or the class of individuals to
be afforded an opportunity to participate in any such program, may not, directly
or through contractual or other arrangements, utilize criteria or methods of
administration which have the effect of subjecting individuals to discrimination because
of their race, color, or national origin, or have the effect of defeating or
substantially impairing accomplishment of the objectives of the program as
respects individuals of a particular race, color, or national origin.

(3) In determining the site or location of facilities, an applicant or recipient may not make
selections with the purpose or effect of excluding individuals from, denying them the
benefits of, or subjecting them to discrimination under any of its programs or
activities to which the regulations in this part apply, on the grounds of race,
color, or national origin; or with the purpose or effect of defeating or
substantially impairing the accomplishment of the objectives of the Act and the
regulations in this part.
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7 C.F.R. §15.3 (emphases added).

V. DISCRIMINATORY ACTS

HDOA and ADC’s discriminatory actions and failures to act include both HDOA and
ADC's lack of a Title VI program; HDOA's failure to limit pesticide registration; HDOA's
failure to require or implement protective buffer zones between pesticide use and communities;
HDOA's failure to adequately enforce federal and state pesticide laws; ADC’s leasing or
licensing of lands without protecting communities from pesticides; and ADC’s refusal to obtain
a permit under the Clean Water Act for its drainage diich system.

A, BDOA and ADC Lack Title VI Programs.

HDOA and ADC are violating Title VI because both agencies lack a Title VI compliance
program. Their acceptance of federal assistance created an obligation to implement a Title VI
compliance program:

In accepting this assistance agreement, the recipient acknowledges it has an
affivinative obligation to implement effective Title VI compliance programs and ensure
that its actions do not involve discriminatory treatment and do not have discriminatory
effects even when facially neuiral. The recipient must be prepared to demonstrate
to EPA that such compliance programs exist and are being implemented or to
otherwise demonstrate how it is meeting its Title VI obligations.?

On March 23, 2016, Earthjustice submitted public records requests to HDOA and ADC
seeking materials documenting any Title VI compliance program they may have.* On March 30,
2016, ADC responded to the public records request as follows:

[ADC] does not have any Title VI compliance programs, and therefore has no
document responsive to this request.’®

3 EPA General Terms and Conditions Effective March 29, 2016, ] 26.c.iii (emphasis
added).

* Request to Access a Government Record from Paul Achitoff, Earthjustice, to State of
Haw. Dep’t of Agric., Mar. 23, 2016 (attached as Ex. 3); Request fo Access a Government Record
from Paul Achitoff, Earthjustice, to State of Haw. Agribus. Dev. Corp., Mar. 23, 2016 (attached
as Ex. 4).

5 Letter from James Nakatani, State of Haw. Agribus. Dev. Corp. to Paul Achitoff,
Earthjustice, Mar. 30, 2016 (emphasis added) (attached as Ex. 5).
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On April 27, 2016, HDOA responded to the request by acknowledging it “does not have
a document specifically described as HDOA Title VI program.”® Instead, it provided its
“Discrimination/Harassment-Free Workplace Policy”” and its “Limited English Proficiency
Plan,”8 and mentioned a “standard contract provision requiring all contractors to comply with
local, State, and federal laws or with the standard grant provision similarly requiring
compliance with all federal laws.”® These standard documents do not establish a Title VI
program.

Because HDOA and ADC lack a Title VI program to ensure that the agencies’ actions
“do not involve discriminatory treatment and do not have discriminatory effects”® on
communities of color, including Native Hawaiians, the agencies are violating Title VI and the
terms of the agencies’ funding.

B. HDOA Has Failed to Limit Registration of Harmful Pesticides,

HDOA is violating Title VI by failing to place protective limits on pesticide registration,
and thereby discriminating against Native Hawaiians, Under the Hawai'i Pesticides Law,
H.R.S. Chapter 149A, “[alny pesticide which is received, used, sold, offered for sale, or
distributed within this State shall be licensed by the board [of agriculture].” H.R.S. § 149A-13.
HDOA may refuse to license a pesticide if the proposed use would “result in unreasonable
adverse effects on the environment.” Id. § 149A-14(a). To protect health and the environment,
HDOA may cancel a pesticide license after determining that continued use of the pesticide
would “result in unreasonable adverse effects on the environment.” Id. § 149A-14(b). While
cancellation proceedings are pending, HDOA may suspend a pesticide license “to prevent an
imminent hazard.” Id. § 149A-14(c). Pesticide licenses are otherwise valid for three years.
H.AR. § 4-66-35(b).

HDOA has failed to place any limits on pesticide registration, despite discriminatory
adverse effects on health and the environment. For example, on January 20, 2016, 10
fieldworkers for Syngenta Seeds, Inc. were exposed to pesticides and taken to Kaua‘i Veterans

® Email from Bryan Yee, State of Haw. Dep’t of Agric, to Paul Achitoff, Earthjustice, Apr.
27, 2016 (attached as Ex. 6).
7 State of Haw. Dep’t of Human Res. Dev., Policies and Procedures,

Discrimination/Harassmen#-Free Workplace Policy, Policy No. 601.001, eff. Oct. 15, 2013
(attached as Ex. 7).

S State of Haw. Dep't of Agric., Department of Agriculture Limited English Proficiency
Plan, July 1, 2013 (attached as Ex. 8).

? Email from Bryan Yee, State of Haw. Dep’t of Agric, to Paul Achitoff, Earthjustice, Apr.
27, 2016.

® EPA General Terms and Conditions Effective March 29, 2016, q 26.c.ii,
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Memorial Hospital.!" The fieldworkers walked onto a field that had been sprayed with the
neurotoxic organophosphate pesticide chlorpyrifos.? In 2006 and 2008, children and
schoolteachers of Waimea Canyon Middle School, near more of Syngenta’s agricultural fields,
were taken to the hospital suffering symptoms of pesticide exposure.’® During the 2006
incident, 60 children and at least 2 teachers experienced headache, dizziness, nausea, or
vomiting,'* At least 10 children were treated at an emergency room, several were put on a
nebulizer to relieve respiratory distress, and one was given an anti-vomiting medication
infravenously. Air samples collected at the school —an investigation not undertaken until years
after these events—revealed the presence of chlorpyrifos, metolachlor and bifenthrin.’s Despite
these incidents, HDOA has not limited registration of dangerous pesticides such as chlorpyrifos
in any way, and therefore is violating Title VL

C. HDOA Has Failed to Require Protective Buffer Zones Between Pesticide Use and

Communities.

HDOA is violating Title V1 by failing to require, implement, and ensure protective
buffer zones for pesticides to prevent discriminatory effects on Native Hawaiians. With respect
to all pesticides—both general use pesticides (GUPs} and restricted use pesticides (RUPs)—
H.R.S. Chapter 149A authorizes HDOA to promulgate rules “[t]o establish limitations and
conditions for the application of pesticides by aircraft, power rigs, mist blowers, and other
equipment,” and “[t]o establish, as necessary, specific standards and guidelines which specify
those conditions which constitute unreasonable adverse effects on the environment,” among
other things. H.R.S. § 149A-33.

With respect to RUPs, HDOA may promulgate rules “establish[ing] fees, procedures,
conditions, and standards to certify persons for the use of restricted use pesticides under section
4 of FIFRA.” Id. § 149A-33. RUPs are classified as such if it they are “determined to be a health
hazard,” “can be reasonably anticipated to result in contamination of groundwater or
significant reductions in nontarget organisms, or fatality to members of endangered species,”
have certain levels of toxicity, or are categorized as RUPs under federal law. H.AR. § 4-66-

32(b).

Although pesticide applications on Kaua'i and Moloka'i occur dangerously close to
schools, residential areas, and surface waters, HDOA does not require protective buffer zones in

! Pesticide Use by Large Agribusiness on Kaua'i, Findings and Recommendations of
The Joint Fact Finding Study Group (May 25, 2016} at 87 (JFF Report).

2 Id.

B Id. at 80-81.

14 See Declaration of Howard Hurst I 6, Syngenta Seeds v. Cnty. of Kaua’i, No. 1:14-cv-
00014 (BMK) (D. Haw. Feb. 17, 2014) (attached as Ex. 9).

5 JFF Report at 81.
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its regulation of pesticides. In fact, HDOA has actively opposed proposed state legislation fo
require protective buffer zones. Some pesticide users in Hawai'i claim to use buffer zones for
RUPs, but these zones are voluntary, unenforceable, and in any event inadequate to protect
public health and safety. For example, the voluntary “Kaua’i Good Neighbor Program”
establishes a mere 100-foot buffer zone between areas treated with RUPs and schools, medical
facilities, and residential properties.’® Yet, among the nation’s top 25 largest agricultural
production counties, buffer zones between RUP application and schools are at least 200 feet,
and somne are 5,280 feet (1 mile).”V Fresno County, California, requires a buffer zone of 660 (1/8
mile) for all pesticides when school is in session.”® In these counties, buffer zones for bees range
from 100 feet to 4.5 miles (23,760 feet}.”® By failing to require, implement, and enforce any buffer
zones whatsoever between pesticide application and Native Hawaiian communities, HDOA is
violating Title V1.

* Kaua'i Agricultural Good Neighbor Program: Voluntary Standards and Guidelines
for RUP Use Reporting and Buffer Zones (Nov. 12, 2013).

17 JFF Report at 232-34.

8 Id. at 232.

9 id, at 232-34,
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Fig. 1. Proximity of Schools to RUPs on Kaua‘i (Source: CFS Report)
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Fig. 2. Proximity of Schools to RUPs on Moloka'i and Maui (Source: CFS Report)
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